ZAMBIA

16. ZAMBIA

16.1 Constitutional Requirement for Environmental Protection in Zambia

The Zambian Constitution (as amended by Act Number 18 of 1996), does not
specifically state that citizens have the right to a clean and healthy environment.
However, it pledges:

‘... to ourselves that we shall ensure that the State shall respect the rights and dignity
of the human family, uphold the laws of the State and conduct the affairs of the State
in such a manner as to preserve, develop, and utilise its resources for this and future
generations.”2"t

16.2 Institutional and Administrative Structure for EIA in Zambia
16.2.1 The Environmental Council of Zambia

The Environmental Council of Zambia (ECZ) is a statutory body created under
an Act of Parliament, the Environmental Protection and Pollution Control Act
of 1990, Cap 204 of the Laws of Zambia. The Council, established in 1992, is
mandated to protect the environment and control pollution so as to provide
for the health and welfare of persons, and the environment.2”

The EPPCA is the supreme environmental law in Zambia and it prescribes the
functions and powers of the ECZ as a corporate body. Membership of the
board of the ECZ is drawn from specified stakeholders who have a bearing on
the protection of the environment and natural resource use. The Minister of
Tourism, Environment and Natural Resources appoints the Chairperson of the
Board. The Board appoints the Director, who is the Chief Executive Officer.
The Director executes the policies and directives of the Board through the
inspectorate.

The vision of the ECZ is to attain a rich and pollution-free environment in
Zambia. Its mission is:

“to regulate and coordinate environmental management, promote
awareness, and ensure environmental protection through the enforcement of
regulations, and the prevention and control of pollution in support of
sustainable development, so as to provide for the health and welfare of
persons, animals, plants and the Environment of Zambia.”?7

By administering the Environmental Protection and Pollution Control Act, No
12 of 1990 as amended?™ (EPPCA), the Environmental Council of Zambia (ECZ)
is the major environmental institution in Zambia and the main lead agency on
matters pertaining to environmental impact assessments (EIA). It is
empowered by the EPPCA to identify projects, plans and policies for which EIA
is necessary. Through Statutory Instrument No. 28 of 1997, the ECZ is

271 Government of the Republic of Zambia, 1996. Constitution of the Republic of Zambia. Lusaka, Zambia.

212 Ec7 website.

213 Op. cit. Footnote 272.

274 The EPPCA of 1990 was amended by the Environmental Protection and Pollution Control Amendment Act,
No 13 of 1994.
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16.2.2

responsible for facilitating the EIA process and for quality control of
environmental assessment statements. The ECZ is further responsible for the
supervision of the implementation of the environmental management plans
(EMPs).

The ECZ has a number of units which control various aspects of environmental
pollution planning and environmental management (see Figure 16.1). These
have been organised under two departments:

+ The Pollution Control Inspectorate, which is responsible for all pollution and
regulation issues pertaining to waste, emissions and toxic substances. This
inspectorate also has a dedicated unit responsible for ElAs, staffed with one
Principal Inspector and four Inspectors.2s

¢+ The Planning and Information Management Department, which comprises
units in charge of planning, monitoring, education, communication,
information, documentation and data management.

One of the goals of the ECZ is to devolve some powers and functions to
regional offices to improve levels of compliance and increase environmental
awareness. To this end, the Northern Regional Office has been established,
staffed with a Regional Manager supported by a team of inspectors and
support staff, as well as smaller offices at Livingstone and Chirundu (see
Figure 16.1).

Roles and Responsibilities

Environmental Council of Zambia

The general functions of the ECZ are to protect the environment and control
pollution. However, more specifically, the ECZ serves to:

+ Draw up and enforce regulations related to water, air and noise pollution,
pesticides and toxic substances, waste management and natural resources
management;

Advise the government on the formulation of policies related to good
management of natural resources and environment;

Advise on all matters relating to environmental conservation, protection
and pollution control, including necessary policies, research investigations
and training;

Conduct studies and make recommendations on standards related to
improvement and maintenance of sound ecological systems;

Identify projects, plans and policies that need environmental impact
assessments;

Monitor trends in the use of natural resources and their impact on the
environment; and

Request information on the quality, quantity and management methods of
natural resources and environmental conditions in Zambia.

275gcz website, November, 2006.
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The services provided by the ECZ in relation to EIA studies include:

+ Assisting the developer to determine the scope of EIA studies;

* Review of project briefs, terms of reference, and environmental impact

statements (EIS) and decision-making;

Disclosure of the EIS to the public through the media;

Holding public meetings to discuss the EIS;

+ Conducting verification surveys of the affected environment;

Monitoring the project once implemented;

+ Conducting compliance audits of the project between 12 and 36 months
after implementation; and

+ General administration of the EIA Regulations.

The ECZ Inspectors have wide-ranging powers of inspection, including sample
collection and seizure, at any business premises where they reasonably believe
that pollution may be occurring. The inspectors may also arrest persons who
have been caught committing an offence in terms of the EPPCA, or who are
suspected of committing an offence (Part XI of EPPCA, as amended).

Other Line Ministries

Environmental issues cut across a wide variety of sectors and there are a
number of government institutions and agencies outside of the ECZ, which
are involved in environmental management. Some of the sectoral agencies
and planning authorities who may have to be contacted include:27®

¢+ Ministry of Lands;

+ Department of Forestry in the Ministry of Tourism Environment and
Natural Resources;

Ministry of Energy and Water Development;

Zambian Electricity Supply Company Ltd (ZESCO);

Ministry of Mines and Minerals Development;

National Heritage Conservation Commission (heritage sites);

Zambia Wildlife Authority;

Fisheries Department, Ministry of Agriculture and Cooperatives;

« Zambezi River Authority;

Ministry of Health;

» Radiation Protection Board; and

+ Ministry of Local Government and Housing.

Some of these agencies have their own environmental units e.g. the
Environmental and Social Management Unit in the Road Development
Agency, the Director of Mines Safety in the Ministry of Mines and Mineral
Development, and the Environmental and Social Affairs Unit in ZESCO. These
are known as ‘Authorising Agencies’ and typically, project briefs and
environmental impact statements have to be submitted to these authorising
agencies first. The agencies in turn submit the EIA documents to the ECZ with
their comments attached (see Figure 16.2).

276 Chapman, K and Walmsley B (2003). ‘Environmental Impact Assessment in Southern Africa: Zambia’. Southern
African Institute for Environmental Assessment, Windhoek, pp 267-295.
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Public

Given the socio-economic implications of most investment projects, it has
become established practice to involve potentially affected people during the
implementation of the environmental assessment process. Public participation
in project formulation and implementation is also a legislative requirement
under the Environmental Protection and Pollution Control Act (1990).

Participation of the public is important to ensure that projects are not only
economically viable and environmentally sustainable but also that they are
socially acceptable. The public brings local knowledge relevant to the project
and can assist in designing mitigation measures that prevent social disruption
and maximize human welfare.

In addition to the role the public has to play in the EIA process, it is incumbent
upon the public to report any pollution to the ECZ inspectorate or the police
or local authority (section 86 of EPPCA).

Developer

The developer is responsible for the following in relation to environmental
issues:

Appointing a qualified and experienced environmental consulting team;
Identifying alternatives;

Submitting the required EIA documentation to ECZ or the authorising
agency;

Implementing the required mitigation measures through design,
technology, layout, route and site selection optimisation studies;

All remedial actions relating to pollution, or where the pollution has to be
cleaned up by the State, paying the costs of such a clean-up (section 90 of
EPPCA);

Appointing and paying for post-assessment audits;

Responding to all directives issued by the ECZ.

16.3 Policy and Legal Framework for EIA
16.3.1 Environmental Policy

The first attempt to establish a policy framework document, the National

Conservation Strategy, was undertaken by the former Ministry of Water,

Lands and Natural Resources in 1985.277 The aim was to:

¢ Set out an overview of the status of environmental resources in Zambia;

+ ldentify key environmental problems; and

+ Make recommendations for policies, programmes and actions to address
these problems.

Among other things, the National Conservation Strategy proposed draft
environmental legislation, and as a result, the Environmental Protection and
Pollution Control Act, No. 12 of 1990 (Chapter 204) was enacted in 1990, and
in 1992, the ECZ was established.

277 Government of the Republic of Zambia (1985). National Conservation Strategy. Ministry of Environment and Natural
Resources, Lusaka.
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16.3.2

16.3.3

Following up on the United Nations Conference on Environment and
Development in Rio de Janeiro in June 1992, Zambia sought assistance from
the UNDP, the World Bank and the Norwegian Agency for Development
Cooperation (NORAD) to update the Zambian National Conservation Strategy
by preparing a National Environmental Action Plan.2¢ The plan was
completed and adopted in 1994.27

The Environmental Protection and Pollution Control Act

The Environmental Protection and Pollution Control Act (EPCCA) (CAP 204)
was enacted in 1990 (Act 12 of 1990) and was amended by the Environmental
Protection and Pollution Control Amendment Act in 1994 (Act 12 of 1999).
The EPPCA is divided into twelve parts under the headings:

Part | Preliminary

Part Il The Environmental Council
Part Il Administration

Part IV Water

Part V Air

Part VI Waste

Part VIl Pesticides and toxic substances
Part VIl Noise

Part IX lonising radiation

Part X Natural resources conservation
Part Xl Inspectorate

Part Xl General

The aims of the Act are to provide for the protection of the environment and
the control of pollution; to establish the Environmental Council and to
prescribe the functions and powers of the council; and to provide for matters
connected with or incidental to the foregoing.

The Act provides the legal framework for the formulation of regulations. It
should be noted that the Act and its regulations are currently under review by
ECZ with the aim of harmonising environmental decisions with the pollution
control and licensing system. This will culminate in an Integrated Licensing
System for facilities (pers. comm. E Zulu). In the meantime, all developers
must continue to comply with the existing EIA licensing process described
hereunder.

Regulations

In terms of sections 6 and 96 of this Act, the EIA process has been formalised
in the Environmental Protection and Pollution Control (Environmental Impact
Assessment) Regulations, which were promulgated through Statutory
Instrument No 28 of 1997. The EIA process as required by the EIA Regulations
is described fully in section 16.4.

278 Government of the Republic of Zambia (1994). The National Environmental Action Plan. Ministry of Environment
and Natural Resources, Lusaka.
Chapman, K and Walmsley, B (2003). Country Chapter on Zambia. In ‘EIA in Southern Africa.” Southern African
Institute for Environmental Assessment, Windhoek, Namibia, pp 267-295.
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The other relevant environmental regulations which have been made in terms

of EPPCA are:

+ The Water Pollution Control (Effluent and Waste Water) Regulations, 1993

+ The Air Pollution Control (Licensing and Emission Standards) Regulations,
1996;

+ The Waste Management (Transporters of Waste/Operation of Waste
Disposal Sites) Regulations, 1993;

+ The Hazardous Waste Management Regulations, 2001;

+ The Pesticides and Toxic Substances Regulations, 1994; and

+ Ozone Depleting Substances Regulations, 2000.

Permits and Licences

Before a developer can commence with an activity listed in the schedules
attached to the EIA Regulations, he/she must obtain an Environmental
Authorisation from ECZ. In addition, various permits are needed for specific
aspects of development planning and EIA (see Table 16.1). Permits and
licences are issued in accordance with the various regulations listed above.

Table 16.1: Permits in the context of development planning and EIA

Regulation, Act,
Byelaw

The Air Pollution
Control (Licensing
and Emission
Standards)
Regulations, 1996

The Water
Pollution Control
(Effluent and
Waste Water)
Regulations, 1993

Water Supply and
Sanitation Act, No
28 of 1997

The Pesticides and
Toxic Substances
Regulations, 1994

Permit or licence

Air pollution monitoring
permits

Water effluent
discharge licences

Water abstraction licences

Pesticides and toxic
substances licences

Requirements

Submission of quarterly
reports to the
Environmental Council
of Zambia (ECZ).

Submission of half-
yearly reports that
detail the quantity and
quality of effluent
discharged.

Annual licence renewal.

An application for a
licence needs to be
submitted prior to
importing any pesticide
or toxic substance listed
in the Pesticides and
Toxic Substances
Regulations.

Implementing authority

Air and Noise Pollution
Directorate, ECZ

Water (Effluent Discharge)
Pollution Directorate, ECZ

Water Rights Investigators from
the Water Board, Ministry of
Energy and Water Development;
the requirement for licences is
provided for in the Water Act,
Chapter 312, 1949.

Pesticides and Toxic Substances
Directorate, ECZ
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Regulation, Act,
Byelaw

The Waste
Management
(Transporters of
Waste/Operation
of waste Disposal
Sites) Regulations,
1993

The Hazardous
Waste
Management
Regulations, 2001

Local Authority
by-laws

16.3.5

16.3.6

ZAMBIA

Permit or licence Requirements Implementing authority

Waste management An application for a ECZ
licence needs to be

submitted prior to the
transport of wastes or
operation of a waste

disposal plant and for

the generation and

storage of hazardous

waste.

Building permits Currently, the ECZ has
no authority in urban
areas. Thus, although
EIAs should precede any
such authorisations,
building permits are
being issued without
referring developments
to the ECZ.

Ministry of Local Government and
Housing

Penalties

Part IX of the EIA Regulations specifies the penalties for non-compliance with

any of the provisions of the regulations, including:

+ Failure to prepare and submit a project brief;

+ Failure to prepare and submit an EIS;

+ Making false statements in any environmental documentation; and

+ Non-compliance with any of the conditions contained in the authorisation
permit.

The remedial costs associated with the repair of any environmental damage
caused through the violation of any of the provisions of the regulations or
through any non-compliance with the authorisation permit must be borne by
the person responsible for such violation (Regulation 35).

Fees

Regulation 36 states that the council will charge fees to cover the costs of
reviewing all relevant EIA documentation and reports. The fees are set out in
the Fifth Schedule to the Regulations and are revised from time to time. The
fees as of the last review in 2000 are summarised in Table 16.2 below.
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Table 16.2: EIA Fees

Item Fee
Review of project briefs 2778 fee units 28°

Review of EIS (including post-implementation audits
and monitoring) is based on project value: 28!

<US$100,000 US$1,000
US$100,000 - 500,000 US$10,000
US$500,000 - 1,000,000 US$25,000
US$1,000,000 - 10,000,000 US$50,000
US$10,000,000 - 50,000,000 US$100,000
>US$50,000,000 US$150,000
Search Fees for access to EISs 278 fee units

16.3.7 Guidelines

The ECZ is in the process of developing sector guidelines for reviewing EIA
applications. To date, five sets of guidelines currently exist in draft format for
the following sectors: energy, fisheries, forestry, social impact assessment and
tourism. Guidelines on mining, although complete, still require improvement.

Once the various sector guidelines have been finalised, the ECZ will use them
for reviewing ElAs, as well as for developers and consultants undertaking an
EIA in one of the sectors concerned. Some of the authorising agencies have
been proactive in developing their own guidelines, for example, the Zambia
Wildlife Authority has developed its own EIA guidelines to review
developments in protected areas. The National Heritage Conservation
Commission has developed guidelines for development near heritage sites
whilst the Road Development Agency has recently completed a Procedures
Manual for Environmental and Social Management in the Roads Sector,?
which includes guidance on road development EIAs.

16.3.8 Environmental Standards

Emission standards have been established for water quality, ambient air
quality and air emissions. The latter, however, are considered too stringent.
The authorities are in the process of developing noise standards as well and
regulations which are in draft form.z

Table 16.3 presents information on air emission requirements in Zambia and
Table 16.4 provides information on effluent standards for water. There are no
Zambian standards yet for noise and solid waste and the WHO, World Bank
or donor country standards apply.

280 1 7ambian Kwacha = 180 fee units.

281 Project ‘value’ means the total capital cost of the project.

282 7ambian Ministry of Works and Supply (2007): Procedures Manual for Environmental and Social Management in the
Roads Sector in Zambia. Road Development Agency. In prep.

283 Op. Cit. Footnote 279 and pers. comm. E Zulu.
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Table 16.3: Air Emission Requirements -

Pollutant

Sulphur Dioxide
Arsenic

Cadmium

Copper

Lead

Mercury
Particulates- Smelter

Particulates- Other sources

Zambia

Concentration (as mg/Nm?)
1 000
0.5
0.05
1.0
0.2
0.05
50
50

The Air Pollution (Licensing and Emission Standards) Regulations, 1996

Table 16.4: Effluent Discharge Requirements — Zambia

Pollutant
pH
BOD
CoD
Oil and grease
Total suspended solids
Dissolved solids
Heavy metals- total
Arsenic
Cadmium
Chrome, total
Copper, total
Copper, dissolved
Iron, total
Iron, dissolved
Lead
Manganese
Mercury
Nickel
Selenium
zZinc
Chlorine, total residual
Sulphide
Temp, at point of entry

Temp, at edge of mixing zone

Concentration (as mg/l)
6-9 units
50
20
100
3 000

0I5
0.5
0.1
153

0.5

0.002
0.5
0.02
10

40°C

The Water Pollution Control (Effluent and Waste Water) Regulations 1993
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16.3.9 Certification of Environmental Consultants

There are no formal procedures in place for the certification and registration
of environmental practitioners in Zambia.

16.4 EIA Procedural Framework in Zambia

The EIA process to be followed is clearly set out in the EIA Regulations, 1997. This
process is shown schematically in Figure 16.2 and is described in the following sub-
sections.

16.4.1 Screening

The first step in the EIA process is to determine whether the project is listed
in the First or Second Schedules attached to the EIA Regulations, 1997. This
will determine whether the developer has to undertake a project brief or a
full EIA.

In terms of Regulation 3(2), a project brief is required if:

a. For adeveloper of any project set out in the First Schedule (see Appendix
16-1), whether or not the development is part of a previously approved
project;

b. For any alterations or extensions of any existing project which is set out
in the First Schedule; or

c. For any project which is not specified in the First Schedule, but for which
the Council (ECZ) determines a project brief should be prepared.

Where the ECZ determines that the project is likely to have a significant

impact on the environment, it shall require an environmental impact

statement to be prepared in accordance with the EIA Regulations (Regulation

7(1)). Regulation 7(2) sets out the circumstances under which an

Environmental Impact Statement (EIS) is required:

a. A developer of any project specified in the Second Schedule (see
Appendix 16-2) regardless of whether it is part of a previously approved
larger project;

b.  Any alterations or extensions of any existing project which is specified in
the Second Schedule; or

c. Any project which is not specified in the Second Schedule, but for which
the Council (ECZ) determines a project brief should be prepared.
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Figure 16.2: EIA Process
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If the proposed project is not listed on either Schedule, then the developer is
not required to complete a project brief or EIS.

16.4.2 Project Brief

A project brief means a report made by the developer including preliminary
predictions of possible impacts of a proposed project on the environment and
constituting the first stage in the environmental impact assessment process.

Once a developer has determined that he needs to prepare a project brief, he

must conduct such studies that will enable him, or his consultant to compile a

document which states the following in a concise manner (Regulation 4 of the

EIA Regulations, 1997):

(@) The site description of the environment;

(b) The objectives and nature of the project and reasonable alternatives;

(c) The main activities that will be undertaken during site preparation,
construction and after the development is operational;

(d) The raw and other materials that the project shall use;

(e) The products and by-products, including solid, liquid and gaseous waste
generation;

() The noise level, heat and radioactive emissions, from normal and
emergency operations;

(9) The expected socio-economic impacts of the project and the number of
people that the project will resettle or employ, directly, during
construction and operation etc;

(h) The expected environmental impact of the project, taking into account
the provisions of paragraphs (c) to (g);

(i) The expected effects on biodiversity, natural lands and geographical
resources and the area of land and water that may be affected through
time and space; and

() A description of adverse mitigation measures and any monitoring
programmes to be implemented.

Regulation 5 of the EIA Regulations relates to the submission of the project

brief to the ECZ:

(1) A developer shall submit six copies of the project brief to the Council.

(2) If the Council considers the project brief to be complete, the Council shall
transmit the project brief to the authorising agency for comments within
seven days of receiving the project brief (see Table 16.5).

(3) The authorising agency referred to in sub-regulation (2) shall make
comments and transmit them to the Council within thirty days of
receiving the project brief.

(4) Where the agency fails to make comments or transmit the project brief
to the Council within the period specified in sub-regulation (2), the
Council shall proceed to consider that project brief.

Regulation 6 of the EIA Regulations relates to the consideration of the project
brief and the ECZ’s decision:

(1) The Council shall consider the project brief and the comments received.
(2) If the Council is satisfied that the project will have no significant impact
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on the environment, or that the project brief discloses sufficient
mitigation measures to ensure the acceptability of the anticipated
impacts, the Council shall within the forty days of receiving the project
brief from the developer, issue a decision letter, with conditions as
appropriate, to that effect, to the authorising agency (see Figure 16.2).

However, if the ECZ determines that a project is likely to have a significant
impact on the environment, it will inform the developer within forty days of
receiving the project brief, that an Environmental Impact Statement (EIS) must
be prepared in accordance with the EIA Regulations, 1997 (see Figure 16.2).

Table 16.5: Review Times for a Project Brief

Step
1

2
&
4

Action

No of days?8 Comment

Developer submits Project Brief to ECZ

ECZ sends to Authorising Agency for comment 7
Authorising Agency sends comments to ECZ 30
ECZ to inform developer of decision 40 From date of original submission (step 1)
TOTAL REVIEW TIME FOR PROJECT BRIEF 40

16.4.3 Terms of Reference for an Environmental Impact Statement

If the project is listed on the Second Schedule (see Appendix 16-2), an EIA is
required. The first step of the EIA process is to develop the terms of reference
(ToR) for the study. The requirements for developing a ToR are set out in
Regulation 8 of the EIA Regulations, as follows:

@

@

@)

4)

©)

An Environmental Impact Statement shall be prepared and paid for by
the developer in accordance with terms of reference prepared by the
developer in consultation with the Council.

To ensure that public views are taken into account during the
preparation of the terms of reference, the developer shall organise a
public consultation process, involving government agencies, local
authorities, non-governmental and community-based organisations and
interested and affected parties, to help determine the scope of the work
to be done in the conduct of the EIA and in preparation of the
Environmental Impact Statement (EIS).

The developer shall prepare a draft ToR taking into account issues
contained in the Third Schedule (see Appendix 16-3) and the results of
the consultations undertaken under sub-regulation (2) and submit these
to the ECZ for approval.

On receipt of the draft ToR, the Council shall determine, within a period
of five days from receipt of the draft, whether the ToR are acceptable,
and if the ToR are unacceptable, the developer shall, with the assistance
of the Council, prepare the final ToR.

A developer shall not begin work on preparing the EIS until the Council
has approved the ToR.

284 5 ‘day’ means an official working day.
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(6) The ToR shall include a direction that those responsible for preparing the
EIS to provide all the information in the report as specified in Regulation
11 (see section 16.4.4 below) together with such other matters as are
deemed necessary by the Council.

16.4.4 Public Consultation Process

In Zambian law, public consultation is not formally required at the project
brief stage of the process. However, for larger and/or contentious projects it
is advisable to consult with the interested and affected parties (I&APs) at the
earliest possible stage of the process i.e. during the project brief phase.

The EIA Regulations require public input to the terms of reference (see section
16.4.3 above) and during the preparation of the EIS, as set out in Regulation
10, as follows:

(1) The developer shall, prior to the submission of the EIS to the Council,
take all measures necessary to seek the views of the people in the
communities which will be affected by the project.

(2) Inseeking the views of the community in accordance with sub-regulation
(1), the developer shall:

(&) Publicise the intended project, its effects and benefits, in the mass
media, in a language understood by the community, for a period not
less than fifteen days and subsequently at regular intervals
throughout the process; and

(b) After the expiration of the period of fifteen days, referred to in
paragraph (a), hold meetings with the affected communities to
present information on the project and to obtain the views of those
consulted.

The minutes of all meetings held, a list of registered I&APs and all the key
issues raised must be included in the EIS. Of key importance is to
demonstrate where each issue has been addressed in the EIS.

16.4.5 Environmental Impact Statement

There are several well defined steps that need to be followed in preparing an
EIS. These are set out in the Fourth Schedule of the Regulations®s and are
summarised below.

Step 1: Appoint an Environmental Team and Specialists

Once the ECZ has approved the terms of reference for the EIS, the developer
should submit the names and qualifications of the members of the
environmental team, including all the specialists, to the ECZ for approval. If
the Council rejects any names, it must provide a reason and request the
developer to submit another name within a specified time frame (Regulation
9 (3)). It is recommended that preference should be given to experts with
specific knowledge of the type of project being proposed and local or similar
conditions. It is an unstated rule that suitable Zambian nationals are to be
included in EIA consultant teams. Many of the donor organisations enforce

285 Guidelines for Developers in Conducting EIAs.
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this by specifying that, should an expatriate consultant be awarded a local
project, a Zambian national is to accompany that consultant throughout the
job. The environmental team should also be independent of the developer i.e.
they should not have any financial or other interest in the project or the
developer’s company, or associated companies.

On large-scale projects and/or those which may be contentious and/or those
which may be planned in sensitive areas, it is advisable to appoint an external,
independent reviewer at the outset of the process. There are several benefits
of having an external reviewer on the team, such as:

+ It provides quality assurance;

* It helps to keeps projects on track;

+ It ensures credibility;

+ It helps to build capacity;

+ It reduces risk of delays; and

« It can contribute to better decision-making.

Preferably the external reviewer should be involved from the beginning of
the process, where he/she can have the maximum influence on guiding the
process correctly, through critical input to and comment on, the terms of
reference, the scoping process, the specialist studies and the EIS.

Step 2: Scoping

The aims of scoping are to:

+ Review all applicable laws, policies and planning documents which may relate
to the type of project and/or the area in which it is to be located. A list of
potentially applicable acts, regulations and policies is presented in Table 16.7;
Review all international obligations which may be affected by the proposed
development e.g. the Ramsar Convention, the Convention on Biological
Diversity etc. Zambia’s international obligations are summarised in Table 1.1
in Chapter 1 of this handbook;

Identify the relevant environmental standards to be applied in the design of
the project (refer to Tables 16.3 and 16.4);

Identify all possible alternatives. These may relate to route, site, layout,
design, technology etc.;

+ Conduct an alternatives assessment to determine the preferred environ-
mental options; and

Identify the key impacts associated with the preferred option(s) and
determine, in consultation with the ECZ and the developer, which specialist
studies need to be undertaken. The following criteria should be used to
determine the impacts: magnitude, extent, significance and special
environmental or social sensitivity.

Step 3: Baseline Studies and Impact Assessment

Once the key issues have been identified during scoping, the environmental
consulting team will undertake all the necessary baseline studies, including
specialist studies where necessary, according to the approved terms of
reference. At the same time, the consultants must collate all relevant project
information so that the impacts of each activity can be assessed and ranked in
terms of:
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+ The quantitative changes to the environment as a result of the activity,
where that change can be quantified;

+ In cases where the predicted changes cannot be expressed quantitatively,
the qualitative changes to the environment must be described. Included in
this category is the notion of social acceptability of a project.

For each impact the consultants must express the following:

+ The magnitude of the impact i.e. size and geographical extent;

+ The duration of the impact i.e. once-off, short-term, long-term etc;
+ The probability of occurrence;

+ The extent to which the impact can be mitigated or not;

+ Whether the impact is reversible or not;

+ The confidence in the prediction; and

+ The significance of the impact taking into account all of the above.

Where more than one alternative has been considered in the EIA, each
alternative should be assessed according to the criteria listed above. The
alternatives can then be compared on the basis of economic, socio-cultural
and environmental gains and losses. The alternatives should then be ranked
and the EIS report should make recommendations based on sound economic
and environmental analysis.

Step 4: Identification of Mitigation Measures

One of the main aims of the EIA is to try and eliminate as many negative
impacts as possible through an interactive process with the developer and the
ECZ. However, there will always be some residual impacts which will need to
be managed. This can be done through the inclusion of, for example pollution
control equipment, noise control measures, solid waste minimisation through
reclamation, recycling and reuse, erosion control works, rehabilitation and
revegetation programmes.

The costs of the recommended mitigation measures must be calculated and
included in the project’s overall financial model.

Step 5: Environmental Impact Statement

Regulation 11 sets out the minimum contents of an Environmental Impact

Statement (EIS). However, the consultants should also make sure that they

include all the requirements of the approved ToR when they are drafting the

EIS report. The basic contents of the EIS should include:

(&) A description of the project, and all reasonable alternatives, including all
associated activities required to support the proposed project;

(b) A description of the proposed site and/or route, together with reasons
for rejecting alternative sites and/or routes;

() A brief description of the site and/or route and the surrounding
environment including any information necessary to identify and assess
the environmental effects of the project;

(d) A description of the raw material inputs into the project and their
potential environmental effects;

(e) A description of the technology and processes that shall be used;

() A description of the products and by-products of the project;
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16.4.6

(9) The environmental effects of the project, and reasonable alternatives,
including the direct, indirect cumulative, short-term and long-term
effects;

(h) The socio-economic impacts of the project such as resettlement of the
affected people;

(i) An impact management plan containing a description of measures
proposed for preventing, minimising or compensating for any adverse
impact, and enhancing beneficial effects, and measures to monitor
effluent streams or important environmental features which may be
affected by the project; and

() An indication of whether the environment of any neighbouring state is
likely to be affected.

The EIS must also contain an executive summary, stating the main findings
and recommendations and must be signed by every individual person
involved in its preparation.

The EIS should also contain the specialist studies as appendices, as well as all
the relevant documentation relating to the public consultation programme.

The developer must submit twelve copies of the EIS to the ECZ (Regulation
14(2)).

Review Process

Once the developer has submitted the EIS to the ECZ, the Director of the
Council will enter the EIS onto an EIS Register and the following process will
be followed, as prescribed in Regulations 15 to 25 and shown schematically in
Figure 16.2. The review process times are shown in Table 16.5.

15. (1) The Council shall, within seven days of receipt of the environmental
impact statement, transmit a single copy of the statement to the
authorising agency for comments e.g. Road Development Agency,
Department or the Director of Mines Safety etc (see section 16.2.2).

(2) The authorising agency shall, within thirty days of receiving the EIS,
make comments and transmit them to the Council.

(3) An authorising agency may, in considering the EIS under this
Regulation, carry out such other procedures as deemed appropriate.

16. (1) The Council shall:

(a) Distribute copies of the EIS to relevant ministries, local
government units, parastatals, non-governmental and
community-based organisations, interested and affected parties;

(b) Place copies of the EIS in public buildings in the vicinity of the site
of the proposed project;

(c) Place a notification in at least two national newspapers three
times per week for two consecutive weeks and broadcast a
notification on national radio, detailing the place and times
where copies of the EIS are available for inspection and the
procedure for submitting comments.
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(2) The Council may organise, or cause to be organised, public meetings
in the locality of the proposed project.

(3) Any person wishing to make a comment on the EIS must send
comments to the Council, within twenty days from the date of the
last notification issued in accordance with paragraph (c) of sub-
regulation (1).28

(4) The Council may extend the period for receipt of written comments
up to a maximum of fifteen days if the Council considers that:

() Many contentious issues have arisen, indicating the sensitive
nature of the project; or

(b) The remoteness of the project location causes logistical problems
for the consultation process.

17. (1) The Council shall consider the EIS and all the comments it has
received under Regulations 15 and 16, in order to determine
whether to issue a decision letter in accordance with Regulation 21
(see below) or to hold a public hearing in accordance with sub-
regulation (2).

(2) The Council shall hold a public hearing on the EIS if:

(&) As aresult of the comments made by the I&APs, the Council is of
the opinion that a public hearing will enable it to make a fair
and just decision; or

(b) The Council considers it necessary for the protection of the
environment.

24. (1) Whenever a public hearing is to be conducted under these
Regulations:

(@) Notice thereof shall be published three times a week for two
consecutive weeks in the national papers at least fifteen days
prior to the public hearing and all expenses of the notices shall
be incurred by the project proponent;

(b) All documents shall, from the end of the period of the public
review, until the end of the public hearing remain available for
public inspection accompanied by all written comments at the
location specified under regulation 16;

() Such hearing shall begin not later than twenty-five days after
the last public notification, provided that if the Council
determines that the number and complexity of the issues to be
considered at a hearing, require additional preparation time on
the part of those wishing to make a presentation to the hearing,
it can extend this period up to a maximum of ten days;

(d) The Council shall, where it feels necessary and appropriate,
request any relevant persons to be present at the public hearing
to make comments or solicit in writing comments from other
Government agencies which have expertise or regulatory power
over the proposed project, as well as the authorising agency.

286 The 20 day period is incorrect and the ECZ are addressing this anomaly as part of the legal review process.
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@)

@)

4)

19. (1)

@)

20. (1)

@

21. (1)

22. (1)

The Council shall appoint a person who, in its opinion, is suitably
qualified to preside over the public hearing and who shall serve on
such terms and conditions as may be agreed between the Council
and the person so appointed.

The public hearing shall be conducted at a venue which shall be
convenient and accessible to those persons who are likely to be
specifically affected by the project.

On the conclusion of the public hearing the person presiding at the
hearing shall, within fifteen days from the termination of the public
hearing, make a report of his/her findings to the Council.

Any person may attend a public hearing, either in person or through
a representative, and make presentations, provided that the person
presiding at the public hearing shall have the right to disallow
frivolous and vexatious presentations, which lead to the abuse of the
process.

The Council shall determine the procedure for making presentations
at a public hearing.

In making a decision regarding an EIS under these Regulations, the

Council shall take into account:

(&) The impact predictions made in the EIS;

(b) The comments made by the I&APS;

(c) The report of the person presiding at the public hearing, where
applicable;

(d) Other factors which the Council considers crucial in the particular
circumstances of the project.

The Council shall make its decision regarding the granting of an

Environmental Authorisation in accordance with Regulation 21 (see

below), within thirty days after receipt of a report from a public

hearing or twenty days from the date on which the EIS was originally

submitted to the ECZ.

The Council shall take into account the whole review process and

issue a decision letter stating:

(@) That the project is approved and an Environmental
Authorisation will be granted; or

(b) The project is rejected;

(c) The project is approved subject to the developer meeting the
stipulated conditions.

In issuing its decision letter the Council shall, as the case may be:

(a) Provide reasons for any rejections; or

(b) Specify the conditions to be attached, as an Annex to any
authorisation licence, permit or permission issued to the
developer based on the impact management plan (EMP)
provided in the EIS. The conditions must also include a work
programme which provides a schedule for implementation of
the conditions.
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2)  An Annex containing any specified conditions must be signed by the
Director.

23. The decision of the Council must be communicated to all parties
concerned within fifteen days of the decision.

24.(1) If any party is aggrieved by the decision of the Council, that party

may, in writing, appeal to the Minister against the decision of the
Council within a period of ten days after receipt of the decision letter
from the Council.

(2) The Minister shall render his decision within fourteen days of
receiving an appeal.

(3) If the aggrieved party is not content with a decision of the Minister,
he may appeal to the High Court.

25. An authorisation licence, permit or permission, that has been issued,
following preparation of an environmental impact statement, shall not
be valid unless it has an Annex signed by the Director stipulating the
conditions to be implemented.

The review times for the EIA process are summarised in Table 16.6.

It should also be noted that all the documentation relating to the project
brief, the EIS, public comments, terms of reference, specialist studies etc
will be regarded as public documents (Regulation 26). If the developer
requires any part of the information to remain confidential, he/she must
apply in writing to the Council in the manner prescribed in Regulation 27
and his/her request will be considered and accepted, whereupon all
designated proprietary information will be kept confidential. If the
application is rejected, the developer will be given an option as to
whether to continue with the EIA process or to withdraw his application.

The environmental authorisation issued by ECZ will be valid for a period
of three years. If no work has started on the project within that period,
the developer must re-register with the authorising agency. The
authorising agency will then have to decide whether another EIS is
required or whether a supplement to the original EIS can be submitted
(Regulations 30-33).

16.4.7 Post Assessment Environmental Audits

28.(1) In executing a project, the developer shall take all practicable
measures to ensure that the conditions attached to an authorisation
document are complied with.

(2) Subject to sub-regulation 3, the developer shall undertake an
environmental audit of the project within a period of not less than
twelve months and not more than thirty six months after the
completion of the project or the commencement of its operations,
whichever is earlier.

(3) Not withstanding sub-regulation (2), the Council may ask the
developer to undertake an environmental audit at any time.
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Table 16.6: Review Times for the EIA Process

Step Action No of days?®’ Comment

1 Developer submits ToR to ECZ

2 ECZ to accept or reject ToR 5

3 Submit names of environmental project team =

to ECZ for approval
4 Developer to submit EIS to ECZ
5 ECZ to send to authorising agency for 7
comment

6 Authorising Agency sends comments to ECZ 30

7 ECZ to publicise EIS 15

8 Public comment period 20 From end of step 7

9 Additional comment period 15 Optional

IF NO PUBLIC HEARING REQUIRED, GO TO STEP 15

10 ECZ to publicise public hearing 15

11 Notice period for public hearing 15-25 From last day of public notices (step10)

12 Extension of notice period 10 Optional

13 Submission of public hearing report to ECZ 15 From date of public hearing

14 Decision by ECZ 30

15 Decision by ECZ if no public hearing 20 After original submission of EIS to ECZ
(Step 4). As noted in Footnote 286, this 20
da}{ period is incorrect and is under
review.

16 Communication of decision to I&APs 15 After step 15

APPEALS

17 Written appeals to be submitted to the Minister 10 After step 16

18 Minister’s decision on the appeals 14

(4) The environmental audit shall be carried out by at least two

®)

(6)

appropriately qualified persons from the team which prepared the

EIS and where this is not possible, by persons whose names and

qualifications have been approved by the Council for the purpose.

The audit shall focus on the implementation of the conditions

attached to the authorisation document and shall include

conclusions on the extent to which:

(@) The measures specified in the conditions have been
implemented according to the schedule; and

(b) The measures are achieving the expected results and, where
deficiencies exist, suggest measures to deal with them

The Council may, after receiving the environmental audit report

referred to in sub-regulation 7 below, require the developer to carry

out specified remedial actions and further audits at such times as the

Council considers necessary.

287 A ‘day’ means an official working day.
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(7) An environmental audit report shall be prepared after each audit
and shall be submitted to the Council by the developer within such
time as the Council may determine.

29. (1) An inspector appointed under EPPCA may at all reasonable times
enter upon any land, premises or other facilities related to a project,
for which a project brief or an EIS has been made under these
regulations, to undertake investigations relating to the
implementation of any condition or measure to be taken following
an environmental audit.

(2) An inspector acting pursuant to this regulation may examine and
copy, record and exercise all or any of the powers provided for under
section 84 of EPPCA.

16.5 Other Relevant Environmental Legislation in Zambia

Environmental issues cut across a wide variety of sectors and, under the current
situation, there are numerous pieces of legislation in Zambia, which have a bearing on
the environment and should be considered in EIA decision-making. The sectors, titles
of the legislative instruments, the responsible agency and the purpose of the
legislation are summarised in Table 16.7.

Table 16.7: Other Potentially Applicable Sectoral Requirements

Environmental Responsible Agency Title and Date of Purpose

Component Legislation

Water Resources Department of Water 1. The Water Act, Cap To provide for ownership, control
Affairs - Ministry of Energy 312, 1948 and use of water. There is a new
and Water Development Water Resources Management Bill
(MEWD) which is awaiting submission to

Parliament. The Bill is expected to
delegate management of water
resources through catchment
councils established under the Act.
These catchment Councils will
consist of the water users of the

catchment.

2. National Water To promote sustainable water
Policy, 1994 resources development with a view

3. Water Pollution to facilitate an equitable provision
Control (Effluentand  of adequate and quality water for
Waste Water) all users and to ensure security of
Regulations,1993 supply under varying conditions.

4. Water Supply and This Act regulates water supply and
Sanitation Act, No 28  sewerage utilities for the purpose of
of 1997 protecting consumers from

unjustified tariffs.
Air ECZ Air Pollution Control Requires point source polluters

(Licensing and Emission  to be licensed.
Standards) Regulations,

1996, made in terms of

Part V of EPPCA, 1990
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Environmental
Component

Noise

Waste

Hazardous Waste

Toxic Substances
and other
Environmentally
Hazardous
Substances

Energy

Electricity

Health

Planning and

ZAMBIA

Responsible Agency

ECZ

ECZ

ECZ

ECZ

Radiation Protection Board,
Ministry of Health and ECZ

Ministry of Energy and
Water Development- MEWD

Ministry of Energy and
Water Development
Energy Regulation Board

Ministry of Health

Ministry of Local

Title and Date of
Legislation

Part VIII of EPPCA, 1990

Waste Management
(Transporters of Wastes/
Operation of Waste
Disposal Sites)
Regulations, 1993, made
in terms of Part VI of
EPPCA, 1990

Hazardous Waste
Management
Regulations, 2001, made
in terms of Part VI of
EPPCA, 1990

=

. Pesticides and Toxic
Substances
Regulations, 1994,
made in terms of Part
VII of EPPCA, 1990

N

. Ozone Depleting
Substances
Regulations, No 27 of
2000

3. lonising Radiation
Act, 1975 and Part IX
of EPPCA

1. Energy Regulation
Act, Cap 436, 1995

. National Energy
Policy

N

Electricity Act

Public Health Act,
No 22 of 1995

Town and Country

Purpose

Provides for noise emission standards
to be established and requires
permits to exceed said emissions.
Regulations are in draft stage.

To ensure adequate waste
management for all project sites and
operating areas. Requires all the
transportation and disposal of waste
and the operation of waste sites to
be licensed.

Provide for the storage,
transportation, handling, treatment
and illegal trafficking of such waste
and the licensing of such activities.

Stipulates the registration, labelling
and packaging, general handling,
use and safety, and storage and
disposal of pesticides and toxic
substances.

Sets out the control measures and
permit requirements.

The Act provides for the protection
of public workers from dangers
arising from the use of devices or
materials capable of producing
ionising radiation.

To establish the Energy Regulation
Board and to provide for the licensing
of undertakings for the production
of energy or the production or
handling of certain fuels.

It is the governing Act for the
operations of the power stations.

Provides for the prevention and
suppression of diseases and general
regulation of all matters connected
to public health.

To provide for the appointment of

Zoning Government and Housing Planning Act, Cap 283, planning authorities, to prepare,
1962, as amended. approve and revoke development
plans; to control the development
and subdivision of land.
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Environmental
Component

Forestry

Mining and
Mineral Resources

Petroleum
Resources

Conservation

Wildlife and
Natural Resources

Agriculture and
Land

Fisheries

Responsible Agency

Forestry Department —
Ministry of Tourism,
Environment and Natural
Resources

Ministry of Mines and
Mineral Development

Ministry of Mines and
Mineral Development

Ministry of Tourism,
Environment and Natural
Resources

Zambia Wildlife
Authority (ZAWA)

Ministry of Agriculture
and Cooperative and
Ministry of Lands

Fisheries Department —

Ministry of Agriculture and

Cooperatives

ZAMBIA

Title and Date of
Legislation

1. Forest Act No.7, 1999

2. National Forestry
Policy

3. Local Forests Control
and Management
Regulations.

Mines and Minerals Act,
No. 31 of 1995

Petroleum (Exploration
and Production Act, No
13 of 1985

Natural Resources
Conservation Act, Cap
315, 1970, read with
Part X of EPPCA, 1990

National Policy on
Wetlands Conservation,
September 2001

Zambia Wildlife Act,
No. 12 of 1998

[y

. Agriculture (Fertilizer
and Feeds) Act No.
226 of 1990

. Lands Act, 1995

N

Fisheries Act, Cap 200,
1974

Purpose

To control, manage, conserve and
administer national and local
forests, participation of local
communities, traditional institutions
and NGOs; conservation and
sustainable use of forests and trees;
and implementation of international
instruments.

To regulate the law relating to
mines and minerals.

The Act aims to regulate the
exploration, development and
production of petroleum products.
Even though the Act contains some
environmental obligations, it is
silent on natural gas exploration.
Moreover, it does not provide for
the need to conduct EIAs before
applying for the licensing of
petroleum exploration and
production activities.

Monitoring of natural resource
conservation and utilisation outside
forest reserves and national parks.

This policy was formulated in
response to the fragmented sectoral
policies and Acts. It aims to provide
a holistic programme of action to
promote the conservation and wise
use of wetland ecosystems. It
acknowledges the importance of
wetland ecosystems in Zambia in
providing major fisheries, and as
important habitats for various
wildlife species.

To control and manage national
parks, game management areas and
bird sanctuaries for the purpose of
conserving and enhancing wildlife
ecosystems.

To regulate and control the
manufacture, processing and
importation and sale of agricultural
fertilisers and feed, and to establish
minimum standards of purity.

To provide for the development of
commercial fishing and the
registration of fishermen and their
boats and the protection of
endangered species.
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Environmental
Component

Transmission

Tourism

Archaeological,
Historical and
Cultural

Zambezi River

Responsible Agency

Ministry of Energy and
Water Development

Ministry of Tourism,
Environment and Natural
Resources

National Heritage
Conservation Commission —
MTENR

The Zambezi River
Authority

Title and Date of
Legislation

The Electricity Act, 1995

Tourism Act, No. 29
of 1985

National Heritage and
Conservation Act, 1989

Zambezi River Authority
Act, No. 17 of 1987

Purpose

The Act provides for the control of
tourism enterprises. Although the
Act makes no explicit reference to
environmental protection,
conservation or natural resource
management, it does provide for
appeals against authorising tourist
projects deemed to negatively affect
Zambian tourism — which is
generally based on natural
resources.

To provide for the conservation of
ancient, cultural and natural
heritage, relics and other objects of
aesthetic, historical, pre-historical,
archaeological or scientific interest.

The Act provides for the interstate
agreement between Zambia and
Zimbabwe relating to the utilisation
of the Zambezi River (Kariba Dam).

Other Various Government International and To give direction to local resource
Departments Regional Conventions management.
and Protocols
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